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Some Suggestions for Research Studies

in the Present Day New Territories of Hong Kong
(in connection with my Response to the Citation at the ceremony to award me

Honorary Fellowship of The Hong Kong University of Science and Technology on 4 June 2008)
James Hayes
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I have been reading the late Kevin Sinclair’s new
book, Living Villages, How Modern Hong Kong’s
Rural Legacy is being Kept Alive, published by the
South China Morning Post last December [2007].
This is a fascinating look at how some twenty New
Territories village communities, with their now mixed
and larger populations, have been responding to
change, as seen through the eyes of the persons who
are driving improvements in the villages. They are a
varied group, and even include an expatriate Briton.
Some of their ideas are novel. They have put a great
deal of heart into their projects, and I found myself
wishing that similar progress could be made with some
of the underlying problems which, left over from
history, still lie at the heart of New Territories village
life today.

The first, and greatest of these, to my mind, is
the Small House Policy, first introduced by the former
Hong Kong Government in 1972.*

On a visit to Hong Kong in 2005, its originator,
the late Denis Bray (formerly District Commissioner
New Territories), was shocked at the state of villages
where there had been much building of houses on
former agricultural land under the Policy. An apparent
lack of planning, and the absence of services for much
larger populations than in the past, [quite apart from
the seemingly endless commitment: JH] seemed to
him to cry out for action with the mutual agreement of

those involved.!
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There has long been public concern, but as far
as I am aware, the situation has not yet been squarely
addressed. Typical of the adverse views which
continue to appear in the media has been the article
which appeared in the South China Morning Post,
Friday, April 4, 2008 (“Departments lack vision,
means and will ...... ) in which the writer states that
“the random layout of villages can only be described
as planning disasters”, and accuses the government
of “acting as if villages are foreign soil outside its
control”.?

Yet the problems facing the Administration
today are complex, and cannot be understood — let
alone solved - without a look into the past.

At the outset, the Small House Policy was meant
to counter the rising anger of villagers across the NT
at the many restrictions on rural building imposed
by cumbersome regulations, and at the prohibition
on building village houses inside statutory “New
Town” planning areas during the opening decades
of rapid development. The policy promised, and still
does, “once in a lifetime” grants of Crown land sites
at reduced market rates to male villagers to permit
village extension within agreed boundaries, or else
by conversions of private land in agricultural status
upon payment of premia on concessionary terms. Most
importantly, for villagers, a standard plan for a new-
style village house had been agreed with the Public

Works Department, which made it unnecessary to
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employ an architect. The new policies were a major
advance in what had become an unsatisfactory and
unfair situation.’

But whereas the authorities viewed it as a
concession, restricted to villagers, for their use only,
and at need, the never ending flood of applicants (and
their leaders) have always seen it as a right - one
might almost say, a birth right. It was viewed as a way
to capitalize on their principal asset, land, by selling
approved sites and houses to developers and city folk,
regardless of all regulations, restrictions, and financial
penalties. In December 2002, for instance, a private
property consultant told a South China Morning Post
reporter that more than 80 per cent of the small houses

then under construction were being built for sale rather

than for “own use”.*

The situation is complicated by the fact that the
Small House Policy may be seen as being among
the ‘lawful traditional rights and interests of the
indigenous inhabitants of the “New Territories”
which shall be protected by the Hong Kong Special
Administrative Region [Government]’ under Article
40 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of
China adopted at the Third Session of the Seventh
National People’s Congress on 4 April 1990. This
reflects the more general statements made in the Sino-
British Joint Agreement of 1984.°

Yet the problems of planning and services noted
by Denis Bray will only get worse if the main problem
is not addressed: how to get the New Territories
indigenous population and its leaders to accept that,
if the Small House Policy is to remain, some changes
to it are essential, in their own as well as the public
interest.®

A mutual resolution of present difficulties
seems to be necessary, given that an imposed
abolition of the Small House Policy without
consultation is hardly a practicable step for the

Administration to consider without having regard to

the likely consequences, since it could be expected
to bring on a major confrontation and widen all the
existing rifts.

Some of my readers, deeply sceptical, will
argue that money alone will be needed to buy out
“rights”, and that negotiations for anything less will
be impossible. But having negotiated many village
removals and resitings for reservoirs and “New Town”
development in my time, I do not necessarily agree,
having always found that compromises were always
possible if logic proved that they were needed.’

However, times have changed, and the situation
facing leaders on both sides is now vastly complicated
by many factors which did not exist earlier. Is it even
possible to negotiate a solution that will be acceptable
to all parties on each side of the divide?

Too long retired, I cannot presume to offer any
detailed suggestions. But since, in the past, successful
outcomes were, on the government side, dependent
in part upon the negotiators having the detailed
background knowledge and understanding of the
position, as seen from the other side of the conference
table, there is every need for today’s negotiators to
ensure that they, too, are equally well-informed. This
applies not only in regard to the application of the
Small House Policy in the variety of situations to
be found in the villages, but also to the underlying
question of the operation of the New Territories
Ordinance, and the extent to which it is still needed by
the indigenous community today.®

Yet for perfectly valid reasons, many of today’s
administrators and land professionals may - indeed
probably do - need help with identifying the basics
of village and lineage needs at the present time.” And
also the needs of the village communities as a whole
with their many new “outsider” residents.'”

This is where recent academic research has been
useful, and as I shall be suggesting below, researchers
can assist further.

For instance, Dr Chan Kwok-shing, an
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anthropologist now at the Hong Kong Baptist
University, has shown how the Pangs of Fanling have
differentiated sharply between their ancestral houses
inside the original settlement and those built outside it
under the Small House Policy. Under lineage rules, the
first may only pass by inheritance or by sale to lineage
members, the second (as and when sites are granted by
government) may be sold to all comers if their owners
so wish.!! How widespread is this practice, and are
there useful inferences to be drawn?

Dr. Chan’s study is also important for another
reason. In supplying valuable information on attitudes
and identity, he helps to explain the continuing
relevance of the New Territories Ordinance
(NTO) for all indigenous villagers.'? This, you will
remember, still allows (in the main) for title to land
to follow Chinese customary law, and for land to
be held in common ownership by lineage and other
customary trusts — of which there are still a great many
in the New Territories.!® Despite the changes allowing
female succession to family property made in 1994,
the basic provisions of the Ordinance have otherwise
remained unchanged since their introduction in
1905. They have for long been at the heart of New
Territories village organization and society. But
how far are they still needed today?

Amoug the scholars working on the New
Territories, those in the Humanities Division of the
Hong Kong University of Science and Technology
in particular have excellent opportunities to carry out

the back-up research which is currently so badly

Endnotes

* As this is an exceedingly complex subject, I
have confined the main text to a straightforward
exposition of the subject, leaving necessary detail
and asides to the footnotes, which are intended
to bring out the complexities and (I hope) help to
explain them for readers who may wish to follow

my suggestions for further research.

needed to help deal with current problems.

Due to their sustained interest in the Jiao
protective rituals which have for centuries been
such an important part of NT community life, they
have developed close contacts with many village
leaders. They are well-placed to research individual
village situations, and to explore current attitudes
to development and the Small House Policy among
indigenous villagers and their leaders.!* Above
all, they may take a look at the New Territories
Ordinance, and could provide detailed information
on how it is viewed in the villages today, especially
by the younger generation of village people. These
include those who have returned from overseas, or are
still absent but periodically visit their native places,
with their often wider perspectives and considerable
influence in local affairs. They could also study village
management and the workings of the “One Village
Two Representatives” legislation introduced in 2003,
with its potential for future discord as more and more
‘outsider’ owners and their tenants take up residence
in the steadily expanding villages."

In conclusion, furthering the good work which
has already been done, I hope that they, together with
interested scholars in Hong Kong’s other universities
and institutions, will take up these important aspects
of present day village life. Their studies would surely
prove to be of practical use to those involved in public
administration in the present day New Territories,

should they so wish. 6

1 A copy of his statement on the subject, circulated
to friends, is now in the Public Records Office of
Hong Kong: ref HKMS 178-1-78.

2 See also note 7 below, which is probably typical of
the jaundiced view taken by long-resident expatriate
opinion on the present situation and as to [one of]

its causes.
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3 For a statement of its aims, and the situation it was 7 Commenting on an earlier draft of this paper,

intended to ameliorate, see the late Denis Bray’s
Hong Kong Metamorphosis (Hong Kong University
Press, 2001) at pp.163-167. He was District

Commissioner, New Territories at the time.

4 For this and other background information to the

preceding paragraphs, see my recent book, The
Great Difference, Hong Kong’s New Territories
and its People 1898-2004 (Hong Kong University
Press, 2006), particularly at p. 157, with note 60,
and, for the Small House Policy, pp. 108-110.
Notably, at clauses 53 of Part IT and 85 of Part VI.
The texts of the two basic documents are given in
Appendices IV and V to Liu Shuyong’s An Outline
History of Hong Kong (Beijing, Foreign Languages
Press, 1997).

Overall, current problems are not confined to
the present situation of the Small House Policy
alone, but affect related issues, such as the
evolving debate over the development of the
Border Closed Area, with its large acreages of
undeveloped village land and the question of
villagers’ rights versus the public interest. Taken
in a still wider perspective, it is to be regretted
that the runaway Small House Policy is one
of several reasons for the long deteriorating
relationship between New Territories natives
and the rest of the Hong Kong population, in
which — among other issues - the latter has for
long questioned the privileged position of the
former, and resents their abuse of its provisions.
See Great Difference, pp. 166-169, and much else
in Chapter 12, in which I have discussed relevant
aspects on each side of the divide. Further to the
above, and based on a talk given to the Reading
Club of the Friends of Hong Kong University
Library in November 2007, I hope to publish an
“in depth” article on this topic in the December
2008 issue of the Asia Pacific Journal of Public

Administration.

a friend wrote: “I have to question whether
‘compromises are always possible if logic proves
that they are needed’. My cynical view is that New
Territories villagers have been laughing all the
way to the bank, or at least, to quote the statistic
you mention, 80% of them have. Once a right is
given it cannot be taken away without a lot of pain.
And the right to make a lot of money, perhaps as
compensation for having been born out in the sticks
instead of in a glitzy Island apartment, is one that
these folk have been enjoying for years. I heard
recently (but forgot the exact number) that there
many tens of thousands of outstanding applications
by poor hard-done-by villagers wanting to exercise
their right and build a house. And the result is an
appalling mess of higgledy-piggledy jerry-built
houses, thrown up in a hurry and sold before the
damp patches appear. I would suspect that there are
[now] very few places in the New Territories where

the word “village” could happily be applied”.

8 Respect for who they are is also required in any

meaningful dialogue. Also, an awareness of the
disruptions and travails endured during the long
drawn out development process, and of their
major contributions to sport and recreation in the
New Territories New Town communities (Great
Difference, pp.102-110 and 119-125 respectively).
But at the same time, it is crucial for New
Territories leaders and public opinion within
the indigenous community to recognize, and
accept, that they, too, have to have a duty to act
responsibly, and help the government to reach
solutions which meet their own legitimate and
justifiable needs but have a due regard to the
interests of the whole community of modern

Hong Kong.

9 This is largely due to the major changes in

land management made in 1982, when the

responsibilities for land and people formerly
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exercised by a single department, the former New
Territories Administration, were divided, upon the
establishment of a new Lands Department: Great
Difference, pp.161-162 with related notes.

10 In this context, and because by now so much
needed in the expanded villages of today, the
requisite planning and services suggested by
Denis Bray - may be seen as one of the issues
in the debate. Of equal benefit to indigenous
villagers and “outsider” residents alike, they
would require much professional staff time and
public expenditure to provide.

11 Kwok-shing Chan, “Negotiating the
Transfer Practice of Housing in a Chinese
Lineage Village”, Journal of the Hong
Kong Branch of the Royal Asiatic Society, Vol.37
(1998), pp.63-80.

12 Cap. 97 of the Laws of Hong Kong. See Great
Difference, p.43 with note 4, and also at pp. 37-39
and 167, 170-174.

13 Dr Chan also shows how the compensation for
land resumed from lineage trusts — there were 115
at the land settlement in 1904, owning between

them one third of the Pangs’ registered holdings —

helped fund the construction of small houses by
individual trust members in the 1980s. But the
number of sites that could be made available
by government was very small compared with
the number of applicants, even after the lineage
elders’ screening to select the most deserving
according to carefully agreed criteria.

14 Here it should be remembered that there has
always been considerable diversity among New
Territories villages. To borrow a phrase, one size
does not fit all.

15 Great Difference, pp.174-175.

16 An Inter-departmental Working Party was set
up in 1986 to examine the workings of the New
Territories Ordinance and consider whether any
changes were required. Its report was presented
early in 1988, but not published. However, much
of its content appeared in an article by its able
Chairman, Stephen Selby, then District Officer
Tuen Mun, which appeared in the Hong Kong Law
Journal in 1991: see his "Everything You Wanted
to Know about Chinese Customary Law (But
Were Afraid to Ask)", Hong Kong Law Journal,
45 (1991), pp. 45-77.
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